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SMALL  BUSINESS  ADMINISTRATION 

13CFR  Part  117 

Nondiscrimination  in  Financial 
Assistance  Programs  of  the  Small 
Business  Administration;  Effectuation 
of  the  Age  Discrimination  Act  of  1975, 
as  Amended 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  proposed  Part  has  been 
promulgated  to  implement  the 
provisions  of  the  Age  Discrimination 
Act  of  1975.  as  amended  (hereinafter 
leferred  to  as  the  Act).  The  Act  prohibits 
discrimination  on  the  basis  of  age  by 
recipients  of  Federal  financial 
assistance  in  the  rendering  of  services  to 
persons  of  all  ages,  unless  an  age 
designation  for  such  service  is 
sanctioned  by  the  exceptions  set  forth  in 
the  Act. 

DATES:  Comments  must  be  received  on 
or  before  December  17, 1979. 

ADDRESS:  1441  L  Street.  NW,  Suite  1200. 
-Vermont  Building.  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  J.  Arnold  Feldman.  Chief.  Civil 
Rights  Compliance  Division.  Office  of 
Equal  Employment  Opportunity  and 
Compliance,  (202)  653-6054. 

Dated;  October  3, 1979. 

William  H.  Mauk,  )r.. 

Acting  Administrator. 
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§117.1  Purpose. 

The  purpose  of  this  part  is  to 
effectuate  the  provisions  of  The  Age 
Discrimination  Act  of  1975,  as  amended 
(hereinafter  referred  to  as  the  "Act”),  to 
the  end  that  no  person  in  the  United 
States  shall,  on  the  basis  of  age,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  subjected  to 
discrimination  under  programs  receiving 
financial  assistance  or  any  financial 
activities  of  the  Small  Business 
Administration  to  which  this  Act 
applies.  The  Act  also  permits  recipients 
of  Federal  funds  to  continue  to  use 
certain  age  distinctions  and  factors 
other  than  age  which  meet  the 
requirements  of  the  Act  and  these 
regulations  in  the  provision  of  services 
to  the  public. 

§  1 17.2  Application  of  this  part. 

(a)  This  part  applies  to  all  recipients 
of  assistance  under  programs 
administered  by  the  Small  Business 
Administration  and  to  programs  of 
financial  assistance  by  the  Small 
Business  Administration. 

(b)  For  the  purposes  of  this  part,  the 
prohibition  against  age  discrimination 
applies  to  persons  of  all  ages. 

(c)  This  part  does  not  apply  to  the 
employment  practices  of  a  recipient 
except  where  a  major  purpose  of  the 
financial  assistance  is  to  provide 
employment. 

(d)  The  effective  date  of  this  part  is 
July  1. 1979,  and  its  provisions  apply  to 
all  recipients  and  applicants  who  apply 
for  assistance  on  or  after  that  date. 
Although  complaints  of  violations  will 
be  processed  after  July  1, 1979,  the 
mediation  of  complaints  will  not 
commence  until  after  November  1. 1979. 

§117.3  Definitions. 

As  used  in  this  part: 

(a)  The  term  "financial  assistance" 
means  any  financial  assistance 
extended  pursuant  to  any  authorizing 
legislation  administered  by  the  Small 
Business  Administration,  whether 
extended  direcfly  in  the  form  of  a  loan 
or  indirectly  through  the  services  of 
Federal  personnel  or  persons  receiving 
Federal  monies  to  perform  such  service.  , 

(b)  The  term  "applicant"  means  one 
who  applies  for  Federal  financial 
assistance. 

(c)  The  term  “recipient"  means  one 
who  receives  any  Federal  financial 
assistance  from  SBA  under  any  of  the 
statutes  referred  to  in  Appendix  A  of 
this  part.  The  term  “recipient"  also  shall 
be  deemed  to  include  “subrecipients"  of 
SBA  financial  assistance,  i.e.,  concerns 
which  secondarily  receive  financial 
assistance  from  the  primary  recipients 
of  such  financial  assistance.  For  the 


purposes  of  this  part,  a  paragraph  (b) 
lender  (13  CFR  120.4  (b))  shall  be 
deemed  a  recipient  of  financial 
assistance. 

(d)  The  term  “normal  operation" 
means  the  operation  of  a  business  or 
activity  without  significant  changes  that 
would  impair  its  ability  to  meet  its 
objectives. 

(ej  The  term  "statutory  objective’^ 
means  any  purpose  of  a  business  or 
activity  expressly  stated  or  affected  by 
any  Federal  statute.  State  statute,  or 
local  statute  or  ordinance  adopted  by  an 
elected,  general  purpose  legislative 
body. 

§117.4  Discrimination  prohibited. 

(a)  General.  To  the  extent  that  this 
part  applies,  no  person  in  the  United 
States  shall,  on  the  basis  of  age,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of.  or  be  subjected  to 
discrimination  under  any  business  or 
activity  receiving  Federal  financial 
assistance. 

(b)  Specific  discriminatory  actions 
prohibited.  (1)  To  the  extent  that  this 
part  applies,  a  business  or  other  activity 
or  recipient  may  not.  directly  or  through 
contractual  arrangements,  on  the  ground 
of  age: 

(1)  Deny  an  individual  any  services, 
financial  aid  or  other  benefit  provided 
by  the  business  or  other  activity,  except 
when  prohibited  from  doing  so  by 
statutory  objective; 

(ii)  Provide  any  service,  financial  aid 
or  other  benefit  to  a  recipient  or  an 
individual  which  is  not  sanctioned  by 
one  of  the  exceptions  stated  below, 
which  would  deny  or  limit  persons  in 
their  efforts  to  participate  in  Federally 
assisted  programs; 

(iii)  Treat  an  individual  differently 
from  others,  except  as  sanctioned  by  an 
exception  stated  below,  in  determining 
whether  the  person  satisfied  any 
admission,  enrollment,  quota,  eligibility, 
membership,  or  other  requirement  or 
condition  which  individuals  must  meet 
in  order  to  be  provided  any  service, 
financial  aid  or  other  benefit  provided 
by  the  business  or  activity. 

(2)  The  enumeration  of  specific  forms 
of  prohibited  discrimination  in  this' 
paragraph  docs  not  limit  the  generality 
of  the  prohibition  in  paragraph  (a)  of 
this  section. 

(c)  Exceptions.  A  recipient  is 
permitted  to  take  an  action  otherwise 
prohibited  by  paragraph  (a)  above,  if  the 
action  reasonably  takes  into  account 
age  as  a  factor  necessary  to  the  normal 
operation  or  the  achievement  of  any 
statutory  objective  of  a  business  or 
activity.  An  action  reasonably  takes  into 
account  age  as  a  factor  necessary  to  the 
normal  operation  or  the  achievement  of 
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any  statutory  objective  of  a  business  or 
activity,  if: 

(i)  Age  is  used  as  a  measure  or 
approximation  of  one  or  more  other 
characteristics,  and 

(ii)  The  other  characteri8tic(s)  must  be 
measured  or  approximated  in  order  for 
the  normal  operation  of  the  business  or 
activity  to  continue,  or  to  achieve  any 
statutory  objective  of  the  business  or. 
activity:  and 

(iii)  The  other  characteristic(s]  are 
impractical  to  measure  directly  on  an 
individual  basis;  and 

(iv)  The  other  characteristic(s]  can  be 
reasonably  measured  or  approximated 
by  the  use  of  age;  and 

(v)  The  factor  bears  a  direct  and 
substantial  relationship  to  the  normal 
operation  of  the  business  or  activity  or 
to  the  achievement  of  a  statutory 
objective. 

Note. — All  of  the  above  factors  must  be 
-  met  in  order  to  exclude  a  business  or  activity 
from  the  provisions  of  this  part. 

(d)  The  burden  of  proving  that  an  age 
distinction  or  other  action  falls  within 
the  exceptions  outlined  in  (c)  is  on  the 
recipient  of  Federal  financial  assistance. 

§  1 17.5  Discrimination  in  providing 
financial  assistance. 

Development  companies,  small 
business  investment  companies,  and 
paragraph  (b)  lenders  under  authority  of 
13  CFR  120.4(b)  which  apply  for  or 
receive  any  financial  assistance  may  not 
discriminate  on  the  ground  of  age  in 
providing  financial  assistance  to  small 
business  concerns. 

§  1 17.6  Discrimination  In  accommodations 
or  services. 

Small  business  concerns  which  apply 
for  or  receive  any  financial  assistance  or 
who  are  identifiable  beneficiaries  of 
loans  made  under  any  of  the  programs 
enumerated  in  Appendix  A.  such  as  but 
not  limited  to  physicians,  dentists, 
hospitals,  schools,  libraries,  and  other 
individuals  or  organizations  which 
receive  Federal  financial  assistance  may 
not  discriminate  in  the  treatment, 
accommodations  or  services  they 
provide  to  their  patients,  students, 
members,  passengers,  or  members  of  the 
public,  except  when  the  normal 
operation  or  statutory  objective  of  the 
business  or  activity  of  the  intended 
beneficiary  is  designated  in  age-related 
terms,  whether  or  not  operated  for 
profit.  Such  business  or  activities 
excluded  from  compliance  with  this 
regulation  must  fall  within  the 
exceptions  enumerated  in  §  117.4(c)  of 
(his  part. 


§117.7  Illustrative  applications. 

(a)  Financial  assistance.  The 
discrimination  prohibited  by  §  117.4 
includes  but  is  not  limited  to  the  failure 
or  refusal,  because  of  the  age  of  the 
applicant,  to  extend  a  loan  or  equity 
financing  to  any  business  concern  or.  in 
the  case  of  financing  which  has  actually 
been  extended,  the  failure  or  refusal 
because  of  the  age  of  the  recipient,  to 
accord  the  recipient  fair  treatment  and 
the  customary  courtesies  regarding  such 
matters  as  default,  grace  periods  and  the 
like. 

(b)  Accommodations  or  services.  The 
discrimination  prohibited  by  §  117.6 
includes,  but  is  not  limited  to  the  failure 
or  refusal,  because  of  age,  to  accept  a/ 
patient,  student,  member,  or  passenger, 
except  when  the  intended  beneHciary  is 
designated  in  age-related  terms  or  when 
the  imposition  of  this  prohibition  would 
interfere  with  the  normal  operation  of 
the  business. 

§  117.8  Assurances  required. 

An  application  for  any  financial 
assistance  described  in  Appendix  A 
shall,  as  a  condition  of  its  approval  and 
the  extension  of  such  assistance, 
contain  or  be  accompanied  by  an 
assurance  that  the  recipient  will  comply 
with  this  part  SBA  shall  specify  the 
form  of  the  foregoing  assurance  for  each 
program,  and  the  extent  to  which  like 
assurances  will  be  req^uired  of 
contractors  and  subcontractors, 
transferees,  successors,  and  other 
participants  in  the  program. 

§117.9  Compliance  information. 

(a)  Cooperation  and  assistance.  SBA 
shall  to  the  fullest  extent  practicable 
seek  the  cooperation  of  applicants  and 
recipients  in  obtaining  compliance  with 
this  part  and  shall  provide  assistance 
and  guidance  to  applicants  and 
recipients  to  help  them  comply 
voluntarily  with  this  part. 

(b)  Self-evaluation.  Each  recipient  or 
subrecipient  of  Federal  financial 
assistance,  employing  15  or  more  full¬ 
time  employees,  shall  complete  and 
submit  to  SBA  a  written  self-evaluation 
of  its  compliance  under  the  Act  within 
18  months  of  the  effective  date  of  this 
regulation.  This  self-evaluation  shall 
identify  and  justify  each  agedistinction 
imposed  by  the  recipient. 

(c)  Compliance  reports:  Each 
applicant  or  recipient  shall  keep  such 
records  and  submit  to  SBA  timely, 
complete  and  accurate  compliance 
reports  at  such  times,  and  in  such  form 
and  containing  such  information,  as  SBA 
may  determine  to  be  necessary  to 
enable  SBA  to  ascertain  whether  the 
applicant  or  recipient  has  complied  or  is 
complying  with  this  part.  In  the  case  of  a 


small  business  concern  which  receives 
financial  assistance  from  a  development 
company  or  from  a  small  business 
investment  company,  such  concern  shall 
submit  to  the  company  such  information 
as  may  be  necessary  to  enable  the 
company  to  meet  its  reporting 
requirements  under  this  part. 

(d)  Access  to  sources  of  information. 
Each  applicant  or  recipient  shall  permit 
access  by  SBA  during  normal  business 
hours  to  such  of  its  books,  records, 
accounts,  and  other  sources  of 
information,  and  its  facilities  as  may  be 
pertinent  to  ascertain  compliance  with 
this  part  Where  any  information 
required  of  an  applicant  or  recipient  is 
in  the  exclusive  possession  of  any  other 
agency,  institution  or  person  and  that 
agency,  institution  or  person  shall  fail  or* 
refuse  to  furnish  the  information,  the 
applicant  or  recipient  shall  so  certify  in 
its  report  and  shall  set  forth  what  efforts 
it  has  made  to  obtain  the  required 
information.  The  recipient  will  be  held 
responsible  for  submitting  the 
information.  Failure  to  so  submit  reports 
on  required  information  to  SBA  subject 
recipient  to  sanctions  as  provided  in 
Section  tl7.11  of  this  part. 

(e)  Information  to  the  public.  Each 
recipient  shall  make  available  to 
persons  entitled  under  the  Act.  and 
under  this  part  to  protection  against 
discrimination  by  the  recipient,  such 
information  as  SBA  may  find  necessary 
to  apprise  them  of  their  rights  to  such 
protection. 

§  1 17.10  Review  and  complaint 
procedures. 

(a)  Periodic  compliance  reviews.  SBA 
shall  from  time  to  time  review  the 

.  practices  of  recipients  to  determine 
whether  they  are  complying  with  this 
part.  Failure  by  a  recipient  to  come  into, 
compliance  following  a  finding  of 
noncompliance  will  subject  recipients  to 
the  sanctions  contained  in  Section 
117.11  of  this  part.  A  refusal  to  permit  an 
on-site  review  during  normal  working 
hours  constitutes  noncompliance  with 
this  part 

(b)  Compliants.  (1)  Any  person  who 
believes  that  he/she  or  any  specific 
class  of  individuals  is  being  or  has  been 
subjected  to  discrimination  prohibited 
by  this  part  may.  by  themself  or  by  a 
representative,  file  with  SBA  a  written 
complaint.  A  complaint  must  be  filed  not 
later  than  180  days  from  the  date  of  the 
alleged  discrimination,  unless  the  time 
for  filing  is  extended  by  SBA.  The 
complainant  has  the  right  to  have  a 
representative  at  all  stages  of  the 
complaint  procedure. 

(2)  Each  complaint  will  be  reviewed  to 
ensure  that  it  falls  within  the  coverage 
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of  the  Act  and  contains  all  information 
necessary  for  further  processing. 

(3)  Notice  shall  be  given  to 
complainants  and/or  recipients  of  their 
rights  and  obligations  in  the  complaint 
process.  The  complainant  or  the 
recipient  (or  the  representative  for  the 
complainant  or  recipient)  has  the  right 
to  contact  SBA  for  information  and 
assistance  regarding  the  complaint 
resolution  process. 

(c)  Mediation.  (1)  SBA  shall,  after 
ensuring  that  the  complaint  falls  within 
the  coverage  of  this  Act,  promptly  refer 
the  complaint  to  the  Federal  Mediation 
and  Conciliation  Service  (FMCS).  SBA 
shall  require  the  participation  of  the 
recipient  and  the  complainant  in  the 
mediation  process  in  an  effort  to  reach  a 
mutually  satisfactory  settlement  of  the 
complaint.  Both  parties  need  not  meet 
with  the  mediator  at  the  same  time. 

(2)  If  the  complainant  and  the 
recipient  reach  a  mutually  satisfactory 
resolution  of  the  complaint  during  the 
mediation  period,  they  shall  reduce  the 
agreement  to  writing. 

(3)  A  copy  of  the  written  mediation 
agreement  will  be  referred  to  SBA,  and 
no  further  action  will  be  taken  unless  it 
appears  that  either  the  complainant  or 
the  recipient  is  failing  to  comply  with 
the  agreement. 

(4)  If  at  the  end  of  60  days  after  the 
receipt  of  a  complaint  by  SBA,  or  at  any 
time  prior  thereto,  the  complaint  is  still 
unresolved  by  the  FMCS,  or  it  appears 
that  the  complaint  cannot  be  resolved 
through  mediation,  the  complaint  will  be 
returned  to  SBA  for  an  initial 
investigation.  The  mediator  has  the 
authority  to  terminate  the  mediation 
process  at  any  time  prior  to  the  end  of 
the  60-day  period  if  the  process  appears 
to  have  broken  down. 

Note. — ^The  mediator  shall  be  compelled  to 
protect  the  conOdentiality  of  all  information 
obtained  in  the  course  of  the  mediation 
process.  No  mediator  shall  testify  in  any 
adjudicative  proceeding,  produce  any 
document,  or  otherwise  disclose  any 
information  obtained  during  the  course  of  the 
mediation  process  without  prior  approval  of 
the  head  of  the  agency  appointing  the 
mediator. 

(d)  Investigations.  SBA  will  make  a 
prompt  investigation  whenever  a 
compliance  review  indicates  a  possible 
failure  to  comply  with  this  part  by  the 
recipient  and  additional  information  is 
needed  by  SBA  to  assure  compliance 
with  this  part,  or  when  an  unresolved 
complaint  has  been  returned  by  the 
FMCS,  or  when  it  appears  that  the 
complainant  or  the  recipient  is  failing  to 
comply  with  a  mediation  agreement.  A 
compliance  review  and  an  investigation 
shall  include,  where  appropriate,  a 
review  of  the  pertinent  practices  and 


policies  of  the  recipient,  the 
circumstances  under  which  the  possible 
noncompliance  with  this  part  occurred, 
and  other  factors  relevant  to  a 
determination  as  to  whether  the 
recipient  is  complying,  is  not  complying, 
or  has  failed  to  comply  with  this  part. 

(e)  Resolution  of  matters.  If  a  review 
or  an  investigation,  pursuant  to 
paragraphs  (a)  or  (d)  of  this  section, 
indicates  a  failure  to  comply  with  this 
part,  SBA  will  so  inform  the 
complainant,  if  applicable,  and  the 
recipient  that  the  matter  will  be  resolved 
by  informal  means  whenever  possible.  If 
it  has  been  determined  that  the  matter 
cannot  be  resolved  by  informal  means, 
action  will  be  taken  as  provided  for  in 

§  117.11. 

(2)  If  an  investigation  does  not 
warrant  action  pursuant  to  paragraph  (e) 
of  this  section,  SBA  will  so  inform  the 
complainant,  if  applicable  and  the 
recipient  in  writing. 

(f)  Intimidatory  or  retaliatory  acts 
prohibited.  No  complainant,  recipient  or 
other  person  shall  intimidate,  threaten, 
coerce,  or  discriminate  against  any 
individual  for  the  purpose  of  interfering 
with  any  right  or  privilege  secured  by 
this  part  or  because  an  individual  or 
group  has  made  a  complaint,  testified, 
assisted,  or  participated  in  any  manner 
in*an  investigation,  review,  proceeding, 
or  hearing  under  this  part.  Tlie  identity 
of  complainants  shall  be  kept 
conHdential  except  to  the  extent 
necessary  to  carry  out  the  purposes  of 
this  part,  including  the  conduct  of  any 
investigation,  hearing,  mediation,  or 
judicial  proceeding. 

§  1 17.1 1  Procedure  for  effecting 
compliance. 

(a)  General.  (1)  If  there  appears  to  be 
a  failure  or  threatened  failure  to  comply 
with  this  part  and  if  the  noncompliance 
or  threatened  noncompliance  cannot  be 
corrected  by  informal  means, 
compliance  with  this  part  may  be 
effected  by  suspending,  terminating,  or 
refusing  any  financial  assistance 
approved  but  not  yet  disbursed  to  an 
applicant,  or  in  the  case  of  a  loan  which 
as  been  partially  disbursed,  by  refusing 
to  make  further  disbursements.  In 
addition,  compliance  may  be  effected  by 
any  other  means  authorized  by  law. 

(2)  Such  other  means  may  include  but 
are  not  limited  to  (i)  action  by  SBA  to  > 
accelerate  the  maturity  of  the  recipient's 
obligation;  (ii)  referral  to  the  Department 
of  justice  with  a  recommendation  that 
appropriate  proceedings  be  brought  to 
enforce  any  rights  of  the  United  States 
under  any  law  of  the  United  States, 
including  the  Act;  and  (iii)  any 
applicable  proceedings  under  State  or 
local  law. 


(b)  Noncompliance  with  §  117.8  and 

§  117.9.  If  an  applicant  fails  or  refuses  to 
furnish  an  assurance  required  under 
§  117.8,  or  fails  to  submit  a  required 
report  or  access  to  information  under 
§  117.9,  or  otherwise  fails  or  refuses  to 
comply  with  a  requirement  imposed  by 
or  pursuant  to  those  sections.  Federal 
financial  assistance  may  be  refused  in 
accordance  with  the  procedures  of 
paragraph  (c)  of  this  section.  SBA  shall 
not  be  required  to  provide  assistance  in 
such  a  case  during  the  pendency  of  the 
administrative  proceedings  under  such 
paragraph  except  that  SBA  shall 
continue  assistance  during  the  pendency 
of  such  proceedings  where  such 
assistance  is  due  and  payable  pursuant 
to  an  application  approved  prior  to  July 
1, 1979. 

(c)  Conditions  precedent.  No  order 
accelerating  repayment,  suspending, 
terminating,  or  refusing  financial 
assistance  shall  become  effective  until 
(1)  SBA  has  advised  the  applicant  or 
recipient  of  the  failure  to  comply  and 
has  determined  that  compliance  cannot 
be  secured  by  voluntary  means;  (2)  there 
has  been  an  express  finding  on  the 
record,  after  an  opportunity  for  hearing, 
of  a  failure  by  the  applicant  or  recipient 
to  comply  with  a  requirement  imposed 
by  or  pursuant  to  this  part;  (3)  the  action 
has  been  approved  by  the  Administrator 
of  SBA  pursuant  to  §  117.13;  and  (4)  the 
expiration  of  30  days  after  SBA  has  filed 
with  the  committee  of  the  House  and  the 
committee  of  the  Senate  having 
legislative  jurisdiction  of  the  form  of 
Hnancial  assistance  involved,  a  full 
written  report  of  the  circumstances  and 
the  grounds  for  such  action. 

(d)  Other  means  authorized  by  law. 

No  action  to  effect  compliance  by  any 
other  means  authorized  by  law  shall  be 
taken  until  (1)  SBA  has  determined  that 
compliance  cannot  be  secured  by 
voluntary  means;  (2)  the  action  has  been 
approved  by  the  Administrator  or 
designee;  (3)  Ute  applicant  or  recipient 
has  been  notified  of  the  failure  to 
comply,  and  of  the  action  to  be  taken  to 
effect  compliance;  and  (4)  the  expiration 
of  at  least  10  days  from  the  mailing  of 
such  notice  to  the  applicant  or  recipient 
or  other  person.  During  this  period  of  at 
least  10  days  from  the  mailing  of  such 
notice  to  the  applicant  or  recipient  or 
other  person,  additional  efforts  shall  be 
made  to  persuade  the  applicant  or 
recipient  to  comply  with  this  part  and  to 
take  such  corrective  action  as  may  be 
appropriate. 

§  117.12  Hearings. 

(a)  Opportunity  forbearing. 

Whenever  an  opportunity  for  a  hearing 
is  required  by  §  -117.11,  reasonable 
notice  shall  be  given  by  registered  or 
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certified  mail,  return  receipt  requested, 
to  the  affected  applicant  or  recipient. 
This  notice  shall  advise  the  applicant  or 
recipient  of  the  action  proposed  to  be 
taken,  the  specific  provision  under 
which  the  proposed  action  against  it  is 
to  be  taken,  and  the  matters  of  fact  or 
law  asserted  as  the  basis  for  this  action, 
and  either  (1)  fix  a  date  not  less  than  20 
days  after  the  date  of  such  notice  within 
which  the  applicant  or  recipient  may 
request  of  SBA  that  the  matter  be 
scheduled  for  hearing  or  (2)  advise  the 
applicant  or  recipient  that  the  matter  in 
questiop  has  been  set  down  for  hearing 
at  a  stated  place  and  time.  The  time  and 
place  so  fixed  shall  be  reasonable  and 
shall  be  subject  to  change  for  cause.  The 
complainant  shall  be  advised  of  the  time 
and  place  of  the  hearing.  An  applicant 
or  recipient  may  waive  a  hearing  and 
submit  written  information  and 
argument  for  the  record.  The  failure  of 
an  applicant  or  recipient  to  request  a 
hearing  under  this  paragraph  within  30 
days  after  the  date  of  such  notice  or  to 
appear  at  a  hearing  for  which  a  date  has 
been  set  shall  be  deemed  to  be  a  waiver 
of  the  right  to  a  hearing  and  as  consent 
to  the  making  of  a  decision  on  the  basis 
of  such  information  as  is  available. 

(b)  Time  and  place  of  hearing. 
Hearings  shall  be  held  at  the  offices  of 
SBA  in  Washington,  D.C.  at  a  time  fixed 
by  SBA  unless  SBA  determines  that  the 
convenience  of  the  applicant  or  recipient 
or  of  SBA  requires  that  another  place  be 
selected.  Hearings  shall  be  held  before 
an  administrative  law  judge  designated 
in  accordance  with  the  Administrative 
Procedures  Act. 

(c)  Right  to  counsel.  In  all  proceedings 
under  this  section,  the  applicant  or 
recipient  and  SBA  shall  have  the  right  to 
be  represented  by  counsel. 

(d)  Procedures,  evidence,  and  record. 
(1)  liie  hearings,  decisions,  and  any 
administrative  review  thereof  shall  be 
conducted  in  conformity  with  such  rules 
of  procedure  as  are  proper  (and  not 
inconsistent  with  this  section)  relating  to 
the  conduct  of  the  hearing,  giving  of 
notices  to  those  provided  for  in 
paragraph  (a)  of  this  section,  taking  of 
testimony,  exhibits,  arguments,  and 
briefs,  request  for  findings  and  other 
related  matters.  SBA,  the  complainant,  if 
any,  and  the  applicant  or  recipient  shall 
be  entitled  to  introduce  all  relevant 
evidence  on  the  issues  as  stated  in  the 
notice  for  hearing,  or  as  determined  by 
the  administrative  law  judge  conducting 
the  hearing  at  the  outset  of  or  during  the 
hearing. 

(2)  Technical  rules  of  evidence  shall 
not  apply  to  hearings  conducted 
pursuant  to  this  part,  but  rules  or 
principles  designed  to  assure  production 
of  the  most  credible  evidence  available. 


and  subject  testimony  to  test  by  cross- 
examination  shall  be  applied  where 
reasonably  necessary  by  the 
administrative  law  judge  conducting  the 
hearing.  The  administrative  law  judge 
may  exclude  irrelevant,  immaterial,  or 
unduly  repetitious  evidence.  Ail 
documents  and  other  evidence  offered 
or  taken  for  the  record  shall  be  open  to 
examination  by  the  parties  and 
opportunity  shall  be  given  to  refute  facts 
and  arguments  advanced  on  either  side 
of  the  issues.  A  transcript  shall  be  made 
of  the  oral  evidence  except  to  the  extent 
the  substance  thereof  is  stipulated  for 
the  record.  All  decisions  shall  be  based 
upon  the  hearing  record  and  written 
findings  shall  be  made. 

(e)  Consolidated  or  joint  hearings.  In 
cases  in  which  the  same  or  related  facts 
are  asserted  to  constitute 
ndncompliance  or  threatened 
noncompliance  with  this  part,  with 
respect  to  two  or  more  forms  of  financial 
assistance  to  which  this  part  applies,  or 
noncompliance  with  this  part  and  the 
regulations  of  one  or  more  other  Federal 
agencies  issued  under  the  Act.  the 
Administrator  may,  by  agreement  with 
such  other  agencies,  provide  for  the 
conduct  of  consolidated  or  joint 
hearings,  and  for  the  application  to  such 
hearings  of  rules  and  procedures  not 
inconsistent  with  this  part.  Final 
decisions  in  such  cases,  insofar  as  this 
part  is  concerned,  shall  be  made  in 
accordance  with  §  117.13. 

§117.13  Decisions  and  notices. 

(a)  Decision  by  an  administrative  law 
judge.  If  the  hearing  is  held  by  an 
administrative  law  judge  such 
administrative  law  judge  shall  either 
make  an  initial  decision,  if  so 
authorized,  or  certify  the  entire  record, 
including  recommended  findings  and 
proposed  decision,  to  the  Administrator 
for  a  final  decision,  and  a  copy  of  such 
initial  decision  or  certification  shall  be 
mailed  to  the  applicant  or  recipient  and 
the  complainant  Where  the  initial 
decision  is  made  by  the  administrative 
law  judge,  the  applicant  or  recipient 
may,  within  30  days  of  the  mailing  of 
sudi  notice  of  initial  decision,  file  with 
the  Administrator  exceptions  to  the 
initial  decision,  with  the  reasons 
therefore.  In  the  absence  of  exceptions, 
the  Administrator  may.  by  motion 
within  45  days  after  the  initial  decision. 

•  serve  on  the  applicant  or  recipient  a 
notice  that  he/she  will  review  the 
decision.  Upon  the  fUing  of  such 
exceptions  or  of  such  notice  of  review, 
the  Administrator  shall  review  the 
initial  decision  and  issue  his/her 
decision  thereon,  including  the  reasons 
therefor.  The  decisions  of  the 
Administrator  shall  be  mailed  promptly 


to  the  applicant  or  recipient,  and  the 
complainant  if  any.  In  the  absence  of 
either  exceptions  or  a  notice  of  review, 
the  initial  decision  shall  constitute  the 
final  decision  of  the  Administrator. 

(b)  Decisions  on  record  or  review  by 
the  Administrator.  Whenever  a  record  is 
certified  to  the  Administrator  for 
decision  or  the  Administrator  reviews 
the  decision  of  an  administrative  law 
judge  pursuant  to  paragrpah  (a)  of  this 
section,  or  whenever  the  Secretary  of 
the  Department  of  Health,  Education, 
and  Welfare  or  the  Department  of 
Justice  conducts  the  hearing,  the 
applicant  or  recipient  shall  be  given 
reasonable  opportunity  to  file  briefs  or 
other  written  statements  of  its 
contentions,  and  a  copy  of  the  final 
decision  of  the  Administrator  shall  be 
given  in  writing  to  the  applicant  or 
recipient  and  the  complainant,  if  any. 

(c)  Decisions  on  record  where  a 
hearing  is  waived.  Whenever  a  hearing 
is  waived  pursuant  to  §  117.12,  a 
decision  shall  be  made  by  the 
Administrator  on  the  record  and  a  copy 
of  such  decision  shall  be  given  in  writing 
to  the  applicant  or  recipient,  and  to  the 
complainant,  if  any. 

(d)  Rulings  required.  Each  decision  of 
an  administrative  law  judge  or  the 
Administrator  shall  set  forth  the  ruling 
on  each  finding,  conclusion,  or 
exception  presented,  and  shall  identify 
the  requirement  or  requirements 
imposed  by  or  pursuant  to  this  part  with 
which  it  is  found  that  the  applicant  or 
recipient  has  failed  to  comply. 

(e)  Content  of  orders.  The  final 
decision  may  provide  for  accelerating  of 
repayment  suspension  or  termination 
of.  or  refusal  to  approve,  disburse,  or 
continue  Federal  financial  assistance,  in 
whole  or  in  part  under  the  programs 
involved,  and  may  contain  such  terms, 
conditions,  and  other  provisions  as  are 
consistent  with  and  will  effectuate  the 
purposes  of  the  Act  and  this  part, 
including  provisions  designed  to  assure 
that  no  Federal  fmancizd  assistance  will, 
thereafter,  be  extended  under  such 
program  to  the  applicant  or  recipient 
determined  by  su^  decision  to  have 
failed  to  comply  with  this  part,  unless 
and  until  it  corrects  its  noncompoliance 
and  satisfies  the  Administrator  that  it 
will  fully  comply  with  this  part. 

(f)  Post  termination  proceedings.  (1) 

An  applicant  or  recipient  adversely 
affected  by  an  order  issued  under 
paragraph  (e)  of  this  section  shall  be 
restored  to  full  eligibility  to  receive 
Federal  financial  assistance  only  if  it 
satisfies  the  terms  and  conditions  of  that 
order  for  such  eligibility  and  it  brings 
itself  into  compliance  with  this 
regulation  and  provides  reasonable 
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assurance  that  it  will  fully  comply  with 
this  regulation. 

(2)  Any  applicant  or  recipient 
adversely  affected  by  an  order  entered 
pursuant  to  paragraph  (e)  of  this  section 
may  at  any  time  request  the 
Administrator  to  restore  fully  its 
eligibility  to  receive  Federal  Financial 
assistance.  Any  such  request  shall  be 
supported  by  information  showing  that 
the  applicant  or  recipient  has  met  the 
requirements  of  paragraph  (f)(1)  of  this 
section.  If  the  Administrator  determines 
that  those  requirements  have  been 
satisfied,  he/she  shall  restore  such 
eligibility. 

(3)  If  the  Administrator  denies  any 
such  request,  the  applicant  or  recipient 
may  submit  a  request  for  a  hearing  in 
writing,  specifying  why  it  believes  such 
official  to  have  been  in  error.  It  shall 
thereupon  be  given  an  expeditious 
hearing,  with  a  decision  on  the  record,  in 
accordance  with  rules  and  procedures 
issued  by  the  Adminstrator.  The 
applicant  or  recipient  shall  be  restored 
to  such  eligibility  if  it  proves  at  such 
hearing  that  it  satisfied  the  requirements 
of  paragraph  (f)(1)  of  this  section.  While 
proceedings  under  this  paragraph  are 
pending,  the  sanctions  imposd  by  the 
order  issued  under  paragrph  (e)  of  this 
section  shall  remain  in  effect. 

§117.14  Judicial  review. 

(a)  The  complainant  may  File  a  civil 
action  following  the  exhaustion  of 
administrative  remedies  under  the  Act. 
Administrative  remedies  are  exhausted 
if: 

(1)  180  days  have  elapsed  since  the 
complainant  filed  the  complaint  and  the 
Agency  has  made  no  finding  with  regard 
to  the  complaint;  or 

(2)  The  agency  issued  any  finding  in 
favor  of  the  recipient. 

(b)  If  either  of  the  conditions  set  forth 
in  §  117.14(a)  is  satisfied,  and  the 
complainant  wishes  to  file  a  suit  in  a 
United  States  District  Court,  the 
complainant  shall: 

(1)  Give  30  days  notice,  by  registered 
mail,  to  the  Attorney  General,  the 
Secretary  of  the  Department  of  Health, 
Education,  and  Welfare,  the 
Administrator  of  SBA,  and  the  recipient; 
and 

(2)  Indicate  at  the  time  the  suit  is  Hied 
if  attorney's  fees  will  be  demanded  in 
the  event  that  the  complainant  is 
successful. 

(c)  No  action  shall  be  brought  if  the 
same  alleged  violation  of  the  Act  by  the 
same  recipient  is  the  subject  of  a 
pending  action  in  any  court  of  the 
United  States. 

(d)  A  civil  action  can  only  be  brought 
in  a  United  States  District  Court  for  the 


district  in  which  the  recipient  is  found  or 
transacts  business. 

§  1 1 7. 1 5  Effect  on  other  regulations, 
forms  and  instructions. 

(a)  Effect  on  other  regulations.  All 
regulations,  orders  or  like  directions 
heretofore  issued  by  SBA  which  impose 
requirements  designed  to  prohibit  any 
discrimination  against  individuals  on 
the  grounds  of  age  and  which  authorize 
the  suspension  or  termination  of  or 
refusal  to  grant  to  or  to  continue 
financial  assistance  to  any  applicant  for 
or  recipient  of  such  assistance  for  failure 
to  comply  with  such  requirements,  are 
hereby  superseded  to  the  extent  that 
such  discrimination  is  prohibited  by  this 
part,  except  that  nothing  in  this  part 
shall  be  deemed  to  relieve  any  person  of 
any  obligation  assumed  or  imposed 
under  any  such  superseded  regulation,  • 
order,  instruction,  or  like  direction  prior 
to  the  effective  date  of  this  part.  Nothing 
in  this  part,  however,  shall  be  deemed  to 
supersede  any  of  the  following 
(including  future  amendments  thereof); 
(1)  Executive  Order  11246,  as  amended, 
and  regulations  issued  thereunder,  (2) 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
as  amended,  (3)  The  Equal  Credit 
Opportunity  Act,  as  amended  and 
Regulation  B  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  (12  CFR 
202),  (4)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended,  (5)  Part  113  of 
Title  13  of  the  Code  of  Federal 
Regulations  (13  CFR  113),  or  (6)  any 
other  statute,  order,  regulation  or 
instruction,  insofar  as  such  order, 
regulation,  or  instruction  prohibits 
discrimination  on  the  grounds  of  age  in 
any  program  or  situation  to  which  this 
part  is  inapplicable  on  any  other  ground. 

(b)  Forms  and  instructions.  SBA  shall 
issue  and  promptly  make  available  to 
interested  persons  forms  and  detailed 
instructions  and  procedures  for 
effectuating  this  part. 

(c)  Supervision  and  coordination.  The 
Administrator  may  from  time  to  time 
assign  to  officials  of  SBA  or  to  officials 
of  other  agencies  of  the  Government  - 
with  the  consent  of  such  agencies, 
responsibilities  in  connection  with  the 
effectuation  of  the  purpose  of  Act  and 
this  part  (other  than  responsibility  for 
Final  decision  as  provided  in  §  117.13), 
including  the  achievement  of  effective 
coordination  and  maximum  uniformity 
within  SBA  and  within  the  Executive 
Branch  of  the  Government  in  the 
application  of  the  Act  and  this  part  to 
similar  programs  and  in  similar 
situations.  Any  action  taken, 
determination  made,  or  requirement 
imposed  by  an  ofFicial  of  SBA  or  the 
head  of  another  Department  or  agency 
acting  pursuant  to  an  assignment  of 


responsibility  under  this  subsection 
shall  have  the  same  effect  as  though 
such  action  had  been  taken  by  the 
Administrator  of  SBA. 

Appendix  A 

Name  of  program  and  authority 

Regular  Business  Loans — Small  Business  Act, 
Sec.  7(a). 

Economic  Opportunity  Loans — Small 

Business  Act,  Sec.  7(i)  (Formerly  Title  IV 
of  the  Economic  Opportunity  Act). 

Pool  Loans — Small  Business  Act,  Sec.  7(a)(5). 
Displaced  Business  Loans — Small  Business 
Act,  Sec.  7(b)(3). 

Handicapped  Assistance  Loans — Small 
Business  Act.  7(h). 

Disaster  loans: 

Physical,  including  riot — Small  Business 
Act,  Sec.  7(bKl)  as  amended  by  secs.  231, 
234,  and  237  of  the  Disaster  Relief  Act  of 
1970,  PL  92-385,  PL  93-24,  and  PL  94-68. 

Economic  Injury — Small  Business  Act.  sec. 
7(b)(2)  as  amended  by  secs.  231  and  234 
of  the  Disaster  Relief  Act  of  1970,  PL  92- 
385,  PL  93-24,  and  PL  94-68. 

Product  disaster — Small  Business  Act,  Sec. 
7(b)  PL  93-385,  PL  93-24,  PL  94-68. 

Coal  mine  health  and  safety — Small 
Business  Act,  Sec.  7(b)(5). 

Consumer  protection — Small  Business  Act. 
Sec.  7(b)(5). 

Occupational  safety  and  health — Small 
Business  Act,  Sec.  7(b)(5). 

Strategic  arms,  economic  injury — Small 
Business  Act,  Sec.  7(b)(6). 

Air  pollution  control — Small  Business  Act, 
Sec.  7(b)(5). 

Base  closing  economic  injury — Small 
Business  Act,  Sec.  7(b)(7). 

Water  pollution  control— Small  Business 
Act.  Sec.  7(g)(1). 

Emergency  energy  shortage  economic 
injury — Small  Business  Act,  Sec.  7(b)(8). 

Other  regulatory — Small  Business  Act,  Sec. 
7(b)(5).  . 

Debtor  local  development  company  loans 
(502)  and  their  small  business  concerns — 
Small  Business  Investment  Act,  Sec.  502. 
Debtor  state  development  company  loans 
(501)  and  their  small  business  concerns — 
Small  Business  investment  Act,  Sec.  501. 
Debtor  small  business  investement 

companies  and  their  small  business 
concerns — Small  Business  investment 
Act,  title  III. 

Note. — All  programs  listed  above  are  also 
covered  by  Parts  112,  and  113  of  Title  13  of 
the  Code  of  Federal  Regulations. 

Appendbc  B 

Statutes  which  the  age  designations  made 
in  those  businesses  and  activities  whose 
services  are  restricted  to  certain  age  groups 
are  based  on  state  laws. 
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